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Member of ihe Queen Anne's Counfy 4-H Pqrk Boqrd

This opinion addresses a complaint filed with the Queen Anne's County Ethics
Commission ("Commission") against a member ("Respondent") of the Queen Anne's
County 4-H Park Board ("Board"), alleging a conflict of interest under the Queen Anne's
County Public Ethics Law ("Ethics Law"). See Sections 8-10.C (Commission
responsible for deciding written complaints alleging violations of Ethics Law) and 8-11
(conflict-of-interest provisions), Ethics Law. The alleged conflict arose when a private
company owned by Respondent entered into a contract with the Board for services.

In due course, the Commission conducted a closed hearing on the complaint on
June 15, 2009, which was attended by the Complainant, Respondent, counsel for
Respondent, and the chairman and several members of the Board. See Section 8-
10.H. At the hearing, Complainant took an oath as to the truth of the matters alleged in
the complaint, all witnesses testified under oath, and counsel for Respondent was
provided the opportunity to examine allwitnesses called by the Commission and to call
his own witnesses. See Sections 8-10.G.(1), (4)(c)(3), and l(1)

On the basis of the evidence taken in that hearing, the findings of fact and
conclusions of law set forth below, and the reasoning explained in this opinion, the
Commission concludes that: (1) Complainant has standing to file the complaint; (2) The
Commission has jurisdiction over Respondent to consider the complaint; and (3) By a
preponderance of the evidence, see Section 8-10.H.(2), the contractual arrangement
between Respondent and Board is a conflict of interest in violation of Section 8-11.A.(2),
and presents an appearance of a conflict of interest in violation of Section 8-11.A.(7).

BACKGROUND

Certain public documents, as well as undisputed statements taken in evidence at
the hearing, provide helpful background to resolving this complaint.

The county's 4-H Park is located on land donated to the county in 1942 through a
deed of trust that required the county to use the land for promotion of the interests and
aims of the area 4-H clubs and, secondarily, for the promotion of agricultural interests of
the county and agricultural interests generally. The trust provided that the land and park
were to be governed and operated by a Board of Governors to be elected from time to
time by the county 4-H clubs. The deed contained, as a condition, a reversion provision
back to the donor in the event the county ever ceased using the land in this manner.
See Deed #21 ,756, recorded in Book asg7, Pages 394-96. See also Section 4-101(u),
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Queen Anne's County Code (County Commissioners may accept gift of real property
and hold in trust for parks or gardens).

Subsequently, the Queen Anne's County 4-H Park Association, lnc., was formed.
Its bylaws provide that the members are representatives of the county's 4-H clubs and
"other organizations that are primarily 4-H or Agriculturally oriented." Section 2.1,
Bylaws. The bylaws further provide that the corporation is managed and supervised by
a 12-person Board of Directors. Sections 3.1 and 3.2, Bylaws. In a Memorandum of
Understanding between the County Commissioners and the 4-H Park Board, the Board
"request[ed] that the county continue to assume responsibility for maintenance and
repair of the electrical system, water, and septic system, and building repair." The
memorandum also indicated that the "Park Board Treasurer will continue to forward all
bills and receipts to the County Administrator for accurate record keeping and budgeting
within the established system." Under this arangement, the Board's operating budget -
including maintenance of the septic system - and capital budget for occasional projects
are funded in the county budget. Bills falling within the operating budget are submitted
to the county for payment. The Board conducts certain fundraising events to raise
revenue for other purposes.

Some years ago, the Board contracted with a company then owned by
Complainant to install a septic system in the 4-H Park. The system consists of nine or
ten 150O-gallon, two-compartment tanks, each with a large filter. The system typically is
pumped out and filters cleaned twice each year - once shortly before and again shortly
after the annual county fair. Since the system's installation, this maintenance has been
performed over the years by the same company that installed it, on a "call" basis,
without a bidding arrangement. lt is a change in this practice that gives rise to this
complaint.

STANDING OF COMPLAI NANT

Findings of Fact
1. Complainant owned the company that installed the septic system at the time it

was installed and for some years thereafter.
2. Complainant no longer owns that business. Four or five years ago, he sold the

"pumping out" part of his business, and in July 2007 he sold the remainder of his
business to the same purchaser.

3. Complainant now resides in Holtwood, Pennsylvania.

Conclusions of Law
1. The Ethics Law's statement of purpose "recogniz[es] that our system of

representative government is dependent in large measure upon the people
having trust and confidence in their public officials and employees . . ."
Accordingly, the county "finds and declares that the people have a right to be



assured that the impartiality and independent judgment of public officials and
employees will be maintained." Section 8-4.A., Ethics Law.
The Ethics Law notes, "This confidence and trust is eroded when the conduct of
Queen Anne's County business is subject to improper influence or even the
appearance of improper influence." Section 8-4.8.
Indeed, it was "for the purpose of guarding against improper influence and setting
minimum standards for the ethical conduct of public business" that the County
enacted the Ethics Law. Section 84.E.
The Ethics Law directs that the provisions of this chapter be "liberally
construe[d]". Section 8-4.F.
"Any person . . . may file, . . a written signed complaint with the Commission
alleging a violation of any of the provisions of this chapter." Section 8-10.G.(1).
Both the literal language just quoted, as well as the broad purpose of the Ethics
Law of ensuring trustworthy and impartial government, dictate a construction of
the Ethics Law that does not restrict filing of a complaint with this Commission to
residents of Queen Anne's County. The residence of a complainant is irrelevant
for the purpose of standing to file.
Under similar reasoning, a financial or other personal interest of a complainant in
the subject of a complaint is not required for standing and is irrelevant for this
purpose.
This broad construction of standing to file a complaint not only is consistent with
the literal language quoted earlier; it furthers the policy and purpose of the Ethics
Law, noted above.
Accordingly, Complainant had standing to file his complaint in this case.

JURISDICTION OVER RESPONDENT

Findinss of Fact
1. The members of the Board are elected by representatives of the county's 4-H

clubs, not appointed by the Board of County Gommissioners, as usually is the
case of the various county boards and commissions.

2. The Board has "alldecision-making responsibilities regarding capital
improvement, scheduling of events and applicable fee schedules." Memorandum
of Understanding, supra.

3. Nonetheless, both the operating budget and the capital budget of the Board are
funded in the county budget.

4. All bills relating to the operating and capital budgets are submitted to the
appropriate county office for payment.

5. Queen Anne's County owns the land on which the 4-H Park is tocated.

Conclusions of Law
1. Section 8-5.C.(1) of the Ethics Law lists thirteen county boards and commissions,

the members of which "are subject to the provisions of this chapter." The 4-H
Park Board is not one of them.
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Section 8-5.C.(2) provides, "Members of any other board or commission that has
decision-making authority are subject to the provisions of this chapter."
Finally, Section 8-5.E. provides that "all members of other County boards and
commissions shall be subject to the provisions of this chapter."
Notwithstanding the unusual circumstances under which the Board was
established and is populated - dictated by the trust provisions of the deed of the
land to the county * the Board is a Queen Anne's County board for purposes of
applicability of the Ethics Law. Although the County Commissioners do not
appoint the Board's members, the County Commissioners have enormous power
to affect the operations and capital projects of the Board through the budget
process. Moreover, the county staff apparatus provides all preliminary staff
review of these budgets, like it does the proposed budgets of all other county
boards, commissions, and departments, and the staff receives and pays the
Board's bills relating to the Board's operations and capital projects. Additionally,
the county is the owner of the land on which the 4-H Park is located, even though
the use to which the county can put the land is conditioned in the deed of trust.
Given this substantial public financial interest in the Board by citizens of Queen
Anne's County, and given the Board's charge to promote the interests not only of
the county's 4-H clubs, but also the "agricultural interests of the county and
agricultural interests generally," it would be inconsistent with the purpose and
poticy of the Ethics Law, recited earlier, to construe the ordinance's applicability
narrowly so as to place the Board outside its reach. lndeed, this is an example of
a situation in which the Board's contractual commitment of public monies from
the county's budget directly implicates the purpose and policy of the Ethics Law.
See also Section 8-4F, Ethics Law ("[T]the policy goal [of the Ethics Law] is the
maintenance of a system that liberally construes this chapter, except its
provisions for criminal sanction."

MERITS OF THE COMPLAINT

The allegations in the complaint and the circumstances surrounding them fairly
suggest two bases for a conflict of interest under the Ethics Law: First, a conflict arising
from the mere fact that the Board awarded a competitive bid for services to a private
company owned by one of its members; and second, the real or appearance of access
of that Board member, by virtue simply of being a Board member, to information and
data that could influence his bid.

Findinss of Fact
1. At its February 2009 meeting, the Board decided, for the first time, to put the

maintenance of the septic system out for competitive bid. This decision was
economically motivated by the Board's desire to reduce costs if possible.

2. Respondent was present at, and a part of, the Board's discussion at the February
meeting whether to put the maintenance out to bid. lt is unclear whether
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Respondent voted on that proposal, and the Commission makes no finding
regarding that.

3. The Board designated one of its members to be in charge of recruiting bids. For
some reason that is not clear, this member, even before the February meeting at
which the Board decided to put the maintenance out to bid, "called somebody"
with the county to identify three septic-service companies that were pre-approved
vendors for the county. The Board approved these three companies to be invited
to bid. One of the three was the company owned by Respondent.

4. After the February meeting, the member in charge of the process telephoned the
three companies designated by the Board, advised them of the scope of the work
that was out for bid, and instructed them that any bid must be received prior to
the Board's March 2009 meeting.

5. Allthree invited companies submitted timely bids. The first bid received was
from Respondent's company, the last bid received was from the company
previously owned by Complainant. Respondent's bid was the lowest, at
approximately $3,411; the company previously owned by Complainant was in the
middle and was "the same as last year's" price at approximately $3,690, The
third bid was approximately $5,000.

6. At the March meeting, Respondent left the room while the Board discussed and
voted on the bids.

7. Either at that meeting or sometime before, and perhaps at both times, both the
chairman of the Board and the member in charge of the process for obtaining
bids individually expressed concern that the situation might raise a conflict of
interest. They testified at the hearing before this Commission that, in the end,
they, as well as the rest of the Board, believed that they were relieved of this
concern by the fact that Respondent left the room during the discussion and vote
on the award of the contract at the March meeting.

8. Neither the chairman, the member in charge of the bidding process, nor any
other member of the Board, including Respondent himself, took any steps either
before or after the March meeting to read the Ethics Law or to seek advice from
this Commission, counsel, or any other authority in an effort to learn the scope of
the Ethics Law's conflict-of-interest provision. In fact, at the hearing before us,
both the chairman and Respondent - while asserting their continued belief that
there was no conflict of interest in light of Respondent's leaving the room during
the March meeting - acknowledged that they still had not read the relevant
provision of the Ethics Law.

9. The Board voted to award the contract to Respondent's company, which was the
lowest bidder.

10. Respondent announced during the hearing before us that he intended - and had
intended from the beginning - to return all monies in excess of costs back to the
Board and that his participation in this bidding process was solely to help the
Board reduce costs, not to profit. Respondent acknowledged that he never
before that moment had made his intent known to any member of the Board.
Under this circumstance, we do not find Respondent's expressed intent to return
profits to the Board to be credible.



Conclusions of Law
1. Section 8-11.A.(2) of the Ethics Law prohibits county officials, board and

commission members, and employees from "[b]eing employed by or having a
financial interest in an entity that is: (a) Subject to the authority of that official or
employee or of the governmental unit with which the official or employee is
affiliated; or (b) Doing business with that official or employee or with the
governmental unit with which the official or employee is affiliated."
This prohibition requires no intent or other state of mind, and no profit motive.
Rather, the provision is a clear-cut, black-letter ban on a business relationship
between a private entity in which a board member has a financial interest, on the
one hand, and, on the other, the county board on which the member sits. The
ban is objectively defined, straight-forward, and unconditional. Any reading of or
reference to this provision readily indicates its obvious application to the
circumstances presented in this complaint.
Section 8-11.A.(7) prohibits county officials, board and commission members,
and employees from "[i]ntentionally using the prestige of their office, or
confidential information acquired in their official County position, for their own
private gain or that of another." The Ethics Law prohibits not only the fact of a
conflict of interest; it also prohibits "even the appearance of' such an improper
influence. Section 8-4.F. This Commission has articulated the standard for an
"appearance" of a conflict of interest as follows: Could an informed member of
the public reasonably believe that there is a conflict of interest? "Could" is a
relatively low-level hurdle - lower than the burden imposed by such alternatives
as "would" or even "should". The belief need only be "reasonable," not actual or
probable. The Ethics Law's prohibition of even an "appearance" of improper
influence, and this Commission's articulated standard for determining such an
appearance, directly furthers the purpose and policy of the ordinance to promote
the trust and confidence of the public in the impartiality and independent
judgment of public officials and employees and to assure the public that the
private financial interests of county officials and employees present no conflict of
interest with their county work and decision-making.
In this mse, an informed member of the public would know that Respondent is a
member of the Board; that, as a Board member, Respondent was privy to
relevant information that could affect his subsequent bid on the project, including
the cost for this work the previous year under the arrangement with
Complainant's former company; that he was present at the Board's February
discussion and decision to put the septic system maintenance out to bid for the
first time; that the March decision by the Board to award the contract to
Respondent's company was not a blind decision - rather, the Board members
knew that Respondent owned the company to whom they subsequently awarded
the bid and even recognized that there might be a conflict of interest somehow
implicated in the situation; and that Respondent's company and Respondent as
its owner stood to reap "private gain" from this contract.
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5. Under these circumstances, the Board concludes from a preponderance of the
evidence that, at the very least, an informed member of the public could
reasonably believe that Respondent intentionally used the prestige of his county
office, or confidential information acquired as a member of the Board, for his
private gain.

FINAL CONSIDERATIONS

This opinion has focused on the conduct of Respondent as a member of the
Board, because Sections 8-5 and 8-11 of the Ethics Law clearly constrain an individual
member of a board or commission from entering into a relationship or arrangement with
his or her board or commission that inures to the member's private benefit. lt should be
noted, however, that this Commission has not decided, either in this opinion or in prior
opinions on complaints or advisory opinions, whether Sections 8-5 and 8-11 apply to
members of boards and commissions who enable such improper relationship by one of
their number by authorizing a prohibited arrangement. lt was not necessary to reach
that issue to dispose of this complaint appropriately.

That said, some comment on the conduct of other Board members in this
circumstance is appropriate. For the past several years, this Commission has engaged
in an aggressive effort to educate county employees, officials, and members of boards
and commissions as to the thrust and underlying principles of the Ethics Law. Through
repeated seminar briefings - including one just last year to which all board and
commission members were invited and that was video-recorded for future use of
members who could not be present - the Commission has strived to alert employees
and officials to situations in which they should see a yellow-flag regarding a possible
conflict of interest so that they could seek reliable and informed advice from this
Commission or elsewhere whether it was safe to proceed,

Notwithstanding the acknowledged awareness of the Board that this situation
might present a conflict of interest, they proceeded down the path described,
erroneously comfortable that Respondent's absence from the room during the
discussion of the proffered bids cured any problem. They reached this conclusion
without having sought knowledgeable advice, and even without pausing to read the
Ethics Law itself - at least some portions of which would have jumped off the page as
prohibiting what they were about to do.

To be sure" the Board's motivation at the outset to seek bids in an effort to
reduce costs was a well-intended one, and the Commission has no evidentiary basis for
questioning that contention. From that point on, however, the actions of Respondent
and the Board were not so clearly well-intended, and, as we have concluded above,
they surely did more than "come close to an ethics violation," as argued by
Respondent's counsel.



To the extent that counsel implied in his argument to the Commission that,
somehow, volunteers on county boards and commissions should be given some slack
in being charged with at least a basic understanding of the Ethics Law, and possibly
some slack even in the application of that law to them, we firmly reject the notion.
Volunteer service to local government is the backbone of good citizenship and is a
hallmark upon which local government depends. Nonetheless, Section 8-4 - like similar
provisions in a myriad of governmental codes at the local, state, and federal levels -
reflects a legislative balance of this and other considerations against a bedrock of
democratic government: Trust and confidence of the people in the integrity of their
government officials. A government official's status of volunteer does not reduce the
right of the people to be assured that public actions of public officials are not tainted by
considerations of private gain or insider status, and it is not unreasonable for the people
to expect officials - volunteer and otherwise - to have at least a fundamental
appreciation for constraints and expectations in this regard.

REMEDY

The Commission hereby orders Respondent to cease and desist in any action in
furtherance of the contract in question. Respondent further is ordered to take no other
action to provide the maintenance service required by the Board that would be
inconsistent with this opinion. See Section 8-16, Ethics Law.

Robert C. Mueller. Chairman Date
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